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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
In re: ) Chapter 11
LIFE FUND 5.1, LLC, et. al., ; Case No. 09-32672
) (Jointly Administered)
Debtors. ; Hon. A. Benjamin Goldgar

NOTICE OF MOTION

PLEASE TAKE NOTICE THAT on Wednesday, October 14, 2009, at 9:30 a.m., or
as soon thereafter as counsel may be heard, we will appear before the Honorable A. Benjamin
Goldgar, or any judge sitting in his stead, in Room 613 of the Everett McKinley Dirksen
Building, 219 South Dearborn Street, Chicago, Illinois 60604, and present the Motion of the
Chapter 11 Trustee and the Texas Securities Board for Order Allowing the Use of Certain
Section 28 Disclosures in Filings with the Court, a copy of which is hereby served upon you.

Dated: October 6, 2009 , PATRICK M. COLLINS, not individually, but
solely in his capacity as chapter 11 Trustee of
the Debtors' estates

. By:_/s/ Brian A. Audette
PERKINS COIE LLP
David M. Neff (ARDC # 6190202)
Brian A. Audette (ARDC # 6277056)
131 S. Dearborn Street, Suite 1700
Chicago, Illinois 60603-5559
Telephone: (312) 324-8400
Facsimile: (312) 324-9400

Proposed Attorneys for the Trustee
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

In re: Chapter 11

LIFE FUND 5.1, LLC, et. al., Case No. 09-32672

)
)
)
) (Jointly Administered)
)
)

Debtors. Hon. A. Benjamin Goldgar

MOTION OF THE CHAPTER 11 TRUSTEE AND THE
TEXAS STATE SECURITIES BOARD
FOR ORDER ALLOWING THE USE OF

CERTAIN SECTION 28 DISCLOSURES IN FILINGS WITH THE COURT

Patrick M. Collins, not individually, but solely in his capacity as chapter 11 trustee of the
above-captioned Debtors' estates (“Trustee”), and the Texas State Securities Board (“TSSB” and
together with the Trustee, the “Parties”) seek entry of an order allowing the Trustee to use and
file certain information provided by the TSSB in filings with this Court. In support thereof, the
Parties state as follows:

1. On September 25, 2009, this Court entered an order authorizing the TSSB to
produce to the Trustee certain confidential materials (including bank records and spreadsheet
summaries of transactions) obtained or generated in the course of its investigation of potential
violations of the Texas Securities Act (the “Act”) by the Debtors and affiliated individuals and
entities (the “A&O Group™). The Order specifically provided that the records were to be
stamped and maintained by the Trustee as Confidential.

2. In accordance with the Court’s Order, the TSSB has provided to the Trustee

certain information and documents. The Trustee, in turn, has marked such materials Confidential

and maintained them accordingly.

72061-0001/LEGAL17077263.2



Case 09-32672 Doc 57 Filed 10/06/09 Entered 10/06/09 17:01:20 Desc Main
Document  Page 3 of 8

3. The Trustee and TSSB believe, however, that disclosure of certain of the materials
and information provided by the TSSB is in the public interest and, more specifically, the interest
of investors in the bankrupt entities identified in these joiﬁtly administered proceedings. Section
28 of the Texas Securities Act provides that information collected in connection with an
investigation, and notes or memoranda regarding same, are to be maintained as confidential and
“shall not be disclosed to the public except under order of court for good cause shown.” As
discussed below, the Trustee and TSSB believe that there is good cause to allow the Trustee to
disclose materials and information provided by the TSSB in court filings in this matfer.

4. By way of example, certain information provided by the TSSB provides
corroboration and additional support for the Trustee's Motion for Rule 2004 Examination of John
and Laura Spalding, filed contemporaneously herewith. Specifically, the Trustee and TSSB
belie\}e that there is good cause to disclose TSSB’s information relating to Bayou City Escrow,
the Spaldings, and the extent of their apparent relationship to the Debtors, in order to allow the
Trustee to advise the Court and investors of appropriate and necessary facts as John Spalding’s
law firm, Johnson Spalding, solicits investors as clients.

5. In the alternative, the Trustee could file certain materials received from the TSSB
under seal if the Court prefers, in order to advise the Court of matters related to these
proceedings. In light of the established interest in public proceedings, however, the Trustee
believes that an order allowing the public disclosure of certain TSSB materials in filings is the
approach that is more consistent with our system of open courts and, ultimately, the interest of
the investors. The TSSB also agrees that the Trustee should be allowed to disclose those TSSB
materials and information that should, in the Trustee’s discretion, be used in connection with

filings and submissions to the Court in these cases generally, and that good cause exists to
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publicly disclose such materials under the circumstances.

6. The Trustee and TSSB respectfully request an order allowing the Trustee to
publicly disclose in filings with this Court those TSSB materials and information that are, in the
Trustee’s discretion, necessary and appropriate to be used in connection with filings and
submissions to the Court in this matter. Under the unique circumstances of this case, taking into
account the extent of work conducted and information collected by the TSSB as well as the
investors’ interest in efficient and open proceedings, the Trustee and TSSB believe that good
cause exists for entry of such an'order. The Trustee is willing, however, to comply with any
procedure that the Court deems necessary and appropriate related to any under seal review of
TSSB materials prior to a public filing and/or any other protections that the Court deems
necessary.

7. In the alternative, and most immediately, the Trustee seeks authority, for good
cause shown, to disclose information and materials from the TSSB regarding the relationships
and interactions between and among the investors, Bayou City Escrow, Inc., John and Laura
Spalding, Johnson Spalding, and the Debtors. As set forth in the Motion for Rule 2004
Examination of John and Laura Spalding filed contemporaneously herewith, the Trustee and
TSSB believe that the Court and investors would benefit from the disclosure of information
collected and analyzed by the TSSB in connection with these matters.

8. The Trustee has served notice of this motion upon: (a) the Office of the United States
Trustee; (b) the Debtors’ counsel; (c) all parties that have appeared and/or requested notice in the
Debtors’ cases; and (d) Johnson Spalding and John and Laura Spalding individually. The Trustee
has not served this motion upon the Debtors’ consolidated list of 30 largest unsecured creditors

because the Trustee believes that such service would constitute an unnecessary expense. Therefore,
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given the relief requested herein, and notice to the parties who have otherwise appeared and
participated in these cases, the Trustee requests that the Court approve limited notice of this motion.
WHEREFORE, the Parties respectfully request the entry of an order (a) authorizing the
Trustee to publicly file in these bankruptcy proceedings the information or materials from the TSSB
that the Trustee, in his discretion, believes is necessary and appropriate to submit to the Court in
connection with the administration of these proceedings; and (b) granting the Parties such other and
further relief the Court deems just and proper.
Dated: October 6, 2009 Respectfully submitted:

PATRICK M. COLLINS, not individually,
but solely in his capacity as chapter 11
Trustee of the Debtors' estates

By: /s/ Brian A. Audette
David M. Neff (ARDC #6190202)
Brian A. Audette (ARDC #6277056)
PERKINS COIE LLP
131 S. Dearborn, Suite 1700
Chicago, IL 60603
Tel: (312) 324-8400
Fax: (312) 324-9400
dneff@perkinscoie.com

Proposed Counsel to the Trustee

- and-
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GREG ABBOTT
Attorney General of Texas

C. ANDREW WEBER
First Assistant Attorney General

DAVID S. MORALES
Deputy Attorney General for Civil Litigation

RONALD R. DEL VENTO
Assistant Attorney General
Chief, Bankruptcy & Collections Division

By: __ /s/ Edith Stuart Phillips

E. STUART PHILLIPS

Texas State Bar No. 15923600
HAL MORRIS

Texas State Bar No. 14485410
Assistant Attorneys General
Bankruptcy & Collections Division
P. O. Box 12548

Austin, Texas 78711-2548

Tel.: (512) 463-2173

Fax: (512) 482-8341

Attorneys for the Texas State Securities Board
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CERTIFICATE OF SERVICE

Brian A. Audette, an attorney, certifies that on October 6, 2009 he caused a copy of the
Notice of Motion and Motion of the Chapter 11 Trustee and the Texas Securities Board for Order
Allowing the Use of Certain Section 28 Disclosures in Filings with the Court to be served on the
parties listed below via U.S. mail, postage prepaid, and by the Court’s ECF System to those

parties registered to receive electronic service.

Sandra Rasnak

Richard Friedman

Office of the U.S. Trustee

219 S. Dearborn St., Room 873
Chicago, IL 60604-1702
sandra.rasnak@usdoj.gov

richard.c.friedman@usdoj.gov

David T. B. Audley

Carly Jones

Chapman & Cutler

111 W. Monroe Street, Suite 1600
Chicago, IL 60603
audley@chapman.com

cmijones@chapman.com

Deborah J. Fritsche

Lori A. Hood

Johnson, Trent, West & Taylor, LLP
919 Milam, Suite 1700

Houston, TX 77002
dfritsche@johnsontrent.com
Ihood@iohnsontrent.com

Arlene N. Gelman

Michael M. Eidelman

Vedder Price P.C.

222 N. LaSalle St., Suite 2600
Chicago, IL 60601
agelman@vedderprice.com

meidelman@vedderprice.com

Zala Forizs

Forizs & Dogali, P.A.

4301 Anchor Plaza Pkwy., Ste 300
Tampa, FL 33634
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Brian M. Graham
SMITHAMUNDSEN LLC

150 N. Michigan Ave., Suite 3300
Chicago, IL 60601
bgraham@salawus.com

Michael L. Gesas

Thomas P. Yardiey

Miriam R. Stein

Arnstein & Lehr LLP

120 S. Riverside Plaza, Suite 1200
Chicago, IL 60606
migesas@arnstein.com

mrstein@arnstein.com

tpyardley@arnstein.com

Hal F. Morris

Assistant Attorney General

Managing Attorney - Bankruptcy Regulatory Section
Texas Attorney General's Office

hal.morris@oag.state.tx.us

Tony L. Visage

Deana F. Tillotson

Bracewell & Giuliani LLP

711 Louisiana St., Suite 2300
Houston, TX 77002-2770
tony.visage@bgllp.com
deana.tillotson@bglip.com

Edith Stuart Phillips

Office of Texas Attorney General
Bankruptcy & Collections Division
P.O. Box 12548, MC-008

Austin, TX 78711-2548
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Daniel T. Graham

Neil M. Rosenbaum

Funkhouser, Vegosen, Liebman &
Dunn, Ltd.

55 W. Monroe, Suite 2300

Chicago, IL 60603

dgraham@fvidlaw.com

nrosenbaum@fvidiaw.com
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Laura H. Spalding

John E. Spalding

1561 Kirby Drive
Houston, TX 77019-3301

Laura H. Spalding
John E. Spalding -
910 Travis, Suite 1700
Houston, TX 77002

/s/ Brian A. Audette

Desc Main
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
Inre: ) Chapter 11
LIFE FUND 5.1, LLC, et. al., % Case No. 09-32672
) (Jointly Administered)
Debtors. ; Hon. A. Benjamin Goldgar

ORDER AUTHORIZING TRUSTEE TO DISCLOSE CONFIDENTIAL
INFORMATION OBTAINED FROM THE TEXAS STATE SECURITIES BOARD

THIS CAUSE COMING TO BE HEARD upon the Motion of the Chapter 11 Trustee and
the Texas State Securities Board for Order Allowing the Use of Certain Section 28 Disclosures
in Filings with the Court (the "Motion");’ the .Court having found that good cause has been
shown under section 28 of the Texas Securities Act; the Court having found that notice of the
Motion was sufficient under the circumstances; and the Court having been otherwise fully
advised in the premises,

IT IS HEREBY ORDERED THAT:

The Trustee is authorized, in his discretion, to publicly disclose and otherwise use
confidential information obtained by the Texas State Securities Board pursuant to section 28 of
the Texas Securities Act in connection with the Trustee's duties and obligations under the
Bankruptcy Code, including, without limitation, the right to cite to confidential information in
pleadings and attach confidential documents to pleadings.

Dated: October __, 2009 ENTER:

United States Bankruptcy Judge

1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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